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This is an Appeal to the Red Deer Subdivision and Development Appeal Board in respect of an
application for the development of a secondary suite. The application was refused by the Development
Authority due to the proposed development location being within 300 meters of the disposal area of a
non-operating landfill.

The Appeal hearing commenced on the 17t day of November, 2014, and was recessed until the 4t day
of December, 2014 when it was reconvened and subsequently adjourned. On both dates, the hearing
was held in the City of Red Deer Council Chambers, within the Province of Alberta.

DECISION:

The Red Deer Subdivision and Development Appeal Board dismissed the Appeal due to jurisdictional
issues pertaining to the primary dwelling in which the proposed secondary suite would be located.
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JURISDICTION AND ROLE OF THE BOARD

The legislation governing municipalities in the Province of Alberta is the Municipal Government Act,
RSA 2000 (MGA), c M-26. Planning and Development is addressed in the MGA, Part |7 and further in
the Subdivision and Development Regulation, Alta Reg 43/2002 (SDR).

The Board is established by The City of Red Deer, By-law No. 3487/2012, Appeal Boards Bylaw. The
duty and purpose of the Red Deer Subdivision and Development Appeal Board (SDAB) is to hear

and make decisions on appeals for which it is responsible under the MGA and the Land Use Bylaw
3357/2006.

BACKGROUND

3.

As per the SDR, s |3, The Development Authority shall not issue a development permit for a
residence within 300 meters of the disposal area of a non-operating landfill. The primary dwelling, in
which the Appellant proposes to locate the secondary suite, was built in 2013 and is within 300
meters of the disposal area of a non-operating landfill.

The Appellant was of the understanding that the previously approved building permit covered all
necessary requirements, and was not aware of any further requirement to obtain a development
permit that properly addressed the 300 meter setback on the primary dwelling. Thus, in his
application to the Development Authority for the secondary suite, the Appellant did not request a
development permit in relation to the primary dwelling.

PRELIMINARY MATTERS

5.

6.

The hearing on this matter commenced on November 21st, 2014.

The Board confirmed that the appeal before them is for the approval of a secondary suite, where a
setback requirement has led to refusal by the Development Authority of the suite under s 13(3)(b)
of the SDR.

The Board identified the following preliminary issues from Exhibit A, page 10, and invited comments
from the parties:

a. Under “Request for the Board,” the Development Authority submission states: “Furthermore,
approval is being sought for the existing detached dwelling.”

This comment raises the issue: Does the SDAB at the hearing of the secondary suite application,
have jurisdiction to grant a development permit for the primary dwelling, where previously no
development permit had been granted?

b. Request for adjournment by the Development Authority, in order to allow full consideration of
the final ERMP and any related reports.
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Development Authority Response

8. For clarification on comments within the Hearing Materials (Exhibit A, page 10), the Development
Authority stated that there is an existing dwelling (the “primary dwelling”), and the appeal before
the Board relates to a proposed secondary suite contained within the primary dwelling.

9. In the course of preparing for this appeal, it became evident to the Development Authority that the
primary dwelling is within 300 meters of a non-operating land fill and did not receive a development
permit at the time of construction. While the primary dwelling meets the Land Use Bylaw
requirements, it does not meet the landfill setback requirement of s. 13 of the SDR.

[0. The Development Authority confirmed that the primary dwelling does not meet the landfill setback
requirement. To correct this outstanding item, and to ensure that the Appellant has full and proper
approvals in place, the Development Authority is requesting a relaxation of the setback on both the
primary dwelling and the secondary suite that is under appeal.

['1. The Development Authority stated that the non-operating landfill does not currently have a site
specific environmental assessment prepared. However; there is an Environmental Risk Management
Plan (ERMP) for this area that is currently in draft form and not yet finalized.

[2. The Development Authority requests an adjournment of this hearing be granted, for up to 90 days,
in order to allow full consideration of the final ERMP and any related reports.

Appellant Response

I3. The Appellant is opposed to the request for postponement. The Appellant requested that the
hearing proceed on the refused application for a secondary suite within the primary residence.

14. The Appellant stated that the primary dwelling is a single family home and that it did not require the
relaxation of the 300 metre setback. The Appellant stated that only multi-family dwellings are
required to meet the landfill setback requirement.

I5. The Appellant stated that there is already a full approval on the primary dwelling and the issue
brought before the Board is the application for a proposed secondary suite that was refused by the
Development Authority due to the 300 meter setback.

Issues and Findings

[6. The Board recessed briefly to ‘consider the preliminary matters and provided the following
direction:

i.  The Board intends to seek legal counsel to get an opinion on the jurisdiction of the Board to
hear an appeal on a secondary suite within a primary dwelling that is without a Development
Permit, and within the 300 meter setback requirement of a non-operating landfill.

ii.  Following the Board’s determination of the jurisdictional issue, the Development Authority
may resubmit the request for a postponement.
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